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Abstract:- Confiscation of assets to recover state losses in 

a criminal act of corruption requires proof of the value 

of state losses or the results obtained from criminal acts 

of corruption, either directly or indirectly, and even 

includes an increase in value due to appreciation. 

Confiscation of assets is a legal step required in the 

framework of the functionalization of criminal law to 

restore justice because criminal acts of corruption are 

related to protecting public rights related to state assets. 

Therefore, this step is following the idea of justice to 

achieve the real goal of the law.  
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I. INTRODUCTION 

 
In general, there are three main issues in eradicating 

criminal acts of corruption, namely (i) prevention; (ii) 

eradication; and (iii) asset recovery. The crime of corruption 

is directly or indirectly detrimental to the State's finances or 

the country's economy, which at the same time harms the 

people.[1] The victims of corruption crimes are the State 

and the people because, with the existence of corruption 

crimes, the country's finance and the economy will be 

reduced and disturbed.[2] The corruptors make the State 

victims. The corrupted state assets are narrowly detrimental 

to the State and detrimental to the State at large.[3] 
 

Several criminals were sentenced to fines but later 

chose to be replaced by imprisonment. It means that state 

losses are not recovered.[4] Recently, in Indonesia, the idea 

of impoverishment for corruptors has emerged by being 

punished with the obligation to return several state losses.[5] 

However, through the current criminal procedural law, the 

formal procedural approach has not been able to recover 

state losses. Even though state losses caused by corruption 

are state assets that must be saved.[6] Therefore, other ways 

are needed to save these state assets, namely by returning 

the perpetrators' assets.  
 

If there is an instrument of expropriation of assets, it is 

possible, first, at least perhaps the perpetrator will think of 

committing a criminal act because it will not benefit or the 

profit will be confiscated for the State.[7] Second, the 

criminal loss of independence (imprisonment) will not 

prevent the committing of a criminal act because the 

perpetrator can still enjoy the proceeds/benefits of the 

crime.[8] Third, the confiscation of assets can increase 

community support and serve as an important message that 
the government is serious about fighting crime.[9] Fourth, 

the confiscation of assets is a reflection of supporting the 

conduct of the war against specific crimes.[10] Fifth, the 

fines have been imposed on the perpetrators are considered 

insufficient to deter a criminal act.[11] Sixth, the 

confiscation of assets serves to warn those who want to 

commit crimes.[12] 

 

The recovery asset is a series of processes or stages 

starting from collecting information or intelligence 

materials, evidence and tracking of assets, freezing of assets 

and confiscation of assets, court proceedings, 
implementation of court decisions or decisions, and assets 

return. The recovery of assets as a process, through 

investigation process to trial, requires proof so that an asset 

can be confiscated and confiscated for the State. The success 

of proving an asset as a criminal asset can support efforts to 

recover assets.[13] 

 

In Indonesia, the return of assets has been pursued 

through the criminal procedure law mechanism by executing 

replacement money and civil instruments. However, 

research conducted by Agustinus Herimulyanto has 
confirmed that these efforts have not been optimal. It is 

because a large number of state losses have not been 

returned.[14] 

 

For this reason, one of the proposed mechanisms is 

through the act of confiscating assets.  Through the 

evidentiary stage, confiscated assets are expected to be 

confiscated for the State to recover the losses. However, the 

challenge that immediately arises is evidence to produce 

information that links assets to criminal acts of corruption. 

Meanwhile, the success of proof requires sufficient 

evidence. 
 

This paper attempts to describe the legal issues related 

to the criminal act of corruption's confiscation of assets. An 

analysis is then carried out using the concept of justice as an 

objective variable to provide an assessment of the idea of 
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confiscation of assets related to the criminal act of 

corruption.  
 

II. DISCUSSION 

 

1. Legal Problems and Development 

Asset recovery is the process of handling the proceeds 

of crime in an integrated manner at every stage of law 

enforcement so that the value of these assets can be 

maintained and fully returned to victims of crime, including 

to the State. Asset recovery also includes all preventive 

measures to prevent the asset's value from being reduced. 

The stolen asset recovery is significant for developing 

countries because it is not merely restoring state assets but 
also aims to uphold the rule of law where no one is immune 

to the law.  

 

The principle of asset recovery is explicitly stipulated 

in the Anti-Corruption Convention. The provisions of 

Article 51 of the Anti-Corruption Convention technically 

allow prosecution, both civil (through lawsuits) and 

criminally, to return state assets that have been obtained by 

someone through corruption. Meanwhile, in Indonesia, the 

Anti-Corruption Law provides two ways to confiscate assets 

resulting from a crime that causes financial or economic 
losses to the State. The two routes are seizure through 

criminal channels and seizure through civil lawsuits. 

 

As described in the introduction to this paper, both 

methods have been implemented but have not given optimal 

results. Therefore, the idea emerged to confiscate assets to 

recover state losses. The essence of this action is that a 

criminal act has harmed the State. In this context, the 

perpetrator must recover by returning or compensating for 

the loss and not to enjoy the proceeds of the criminal act of 

corruption. 

 
In Indonesia, according to Article 1 point 16 of the 

1981 Criminal Code, confiscation is defined as being limited 

to "for evidentiary purposes" and not for the return of assets, 

so it cannot be applied if it is linked to the purpose of 

returning the assets. According to the procedural law, the 

confiscation was sufficient for the reason "strongly 

suspected" that it was related to a criminal act. Therefore, 

the provisions in the procedural law are general principles 

that must be upheld. The deviation is only possible if there 

is a specific law and then negates the provision.  

 
Confiscation of assets requires "sufficient evidence," 

so it is different from confiscation in general that is related 

to a criminal case. However, this "sufficient evidence" can 

serve as a guideline for the confiscation of assets in asset 

recovery, especially if the evidence is in the hands of the 

public prosecutor. Then, the public prosecutor can use the 

provisions of Article 39 paragraph (1) of the Criminal Code 

relating to objects related to criminal acts. In this provision, 

confiscation of goods can be carried out if they have the 

following relationships: (i) ownership relationship between 

the goods and the convicted person; and (ii) relations as 
goods obtained from crime or relations as goods used to 

commit crimes. However, it should be noted that the 

definition of "objects," according to the Criminal Code, does 

not include intangible objects. Apart from that, linguistically 
speaking, it is not sufficient to understand whether the said 

"thing" must be in a physical sense or include the meaning 

of value. It is essential to provide certainty in the context of 

confiscation in order to return assets.  

 

Meanwhile, Article 18 paragraph (1) of the 1999 Anti-

Corruption Law goes further by defining objects as movable 

objects or immovable objects that are "used" or "obtained 

from criminal acts of corruption," including companies 

owned by the convict in which the crime is committed. 

Done, as well as the price of the goods that replace the 

goods. In this context, the law provisions have changed the 
nature of objects to be value-based, seen from the clause 

“the price of the goods that replace these goods.” Chazawi 

explained that in the criminal law of corruption, it could 

impose a crime of confiscation of intangible goods and the 

price (money) of the goods confiscated. It is done if, for 

some reason, it cannot be seized; for example, an object 

cannot be found or has been destroyed by the perpetrator. If 

this definition is followed, then expropriation may include 

assets acquired before the criminal act of corruption was 

committed.  

 
 Provisions in the anti-corruption law do not provide a 

clear framework for "seize the benefits" of an increase in 

value due to the appreciation of an asset from a criminal act 

of corruption. However, in practice, the Supreme Court in 

decision Number 1473K / Pid. Sus / 2016, dated 30 

November 2016, has taken over this definition with a 

definition that includes "state losses that occur are the loss 

of benefits equal to the value of assets that should be 

received." 

 

2. Justice Perspective 

From a theoretical perspective, it is generally accepted 
that criminal law is necessary to prevent seriously 

threatening or harmful behavior. This view is 

understandable but conceptually simplifies the problem too. 

If followed, this definition can guide by giving freedom that 

anything deemed dangerous can be prohibited. Through this 

observation, a threat at a deep level does not in itself 

become a criterion for categorizing an action as a criminal 

act.  

 

However, experts also agree that criminal law is 

needed to achieve a big goal, namely restoring justice. With 
this argument, it becomes a strong knowledge base for 

seeking punishment procedures to the maximum extent, 

especially if the crime is committed against the ownership of 

assets full of public interests such as state finances.  

 

Baharudin Lopa stated that the criminal act of 

corruption is a criminal act committed by bribery of 

manipulation and illegal acts that are detrimental or 

detrimental to state finances or the country's economy, 

detrimental to the welfare or interests of the people.[15] 

Corruption is a crime of calculation that uses thoughts rather 
than being driven by emotions. Understanding the aspects of 

corruption and their causes in the context of a particular 
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situation makes anti-corruption reform feasible. This 

movement is carried out in two stages. First, formulating 
policies to deal with the causes of corruption. Second, 

creating a political will, which is crucial for the anti-

corruption reform movement.[16] Corruption must be 

overcome immediately in a variety of rational and measured 

ways.[17] Returning assets is one of the new punishments in 

criminal law to eradicate corruption. 

 

From the perspective of corruption eradication, assets' 

return is generally considered a tool or means of fighting 

profit-oriented crimes, including acquisitive crimes (crimes 

are driven by greed) and organized crime. In practice and 

the most general terms, the return of assets resulting from a 
criminal act of corruption is a multi-stage process and 

branches of several complexities, covering some 

institutions, including the police (in a broad sense including 

the police, prosecutors, courts, customs, and investigative 

agencies. others). 

 

The author considers it essential to create and 

formulate a legal theory called the theory of return on assets 

because, as Oliver Wendel Holmes said, a theory is the most 

crucial part of the law, as an architect in building a house, 

theory gives shape, which according to Rudolf Von Jhering 
is rooted in essence most profound of the law.[18] Asset 

return theory is an attempt to bring economic justice. Justice 

in the context of a judge's decision can be seen from two 

sides: procedural justice and substantive justice. Procedural 

justice is justice related to protecting human rights and legal 

rights of the parties (suspects, defendants, witnesses, and 

victims) in every stage of the judicial process regulated by 

law. Substantive justice is justice related to a judge's 

decision to examine, try, and decide a case based on 

honesty, objective, and moral considerations.[19] Every 

formal juridical decision of a judge cannot ignore the 

procedural aspects, but the most important of all is the birth 
of a decision that can lead the judges to the real legal 

objectives, namely justice, usefulness, and legal 

certainty.[20] 

 

The problem that arises in the effort to recover assets 

(asset recovery) in cases of corruption is the decision of a 

judge who attempts to impose an additional penalty in the 

form of payment of replacement money but always collides 

with the economic situation of the convict who is unable to 

pay the replacement money in full. As a result, the substitute 

money punishment as an effort to recover assets is 
substituted for imprisonment, so that the judge's decision 

cannot realize the hope of achieving economic justice. Barda 

Nawawi Arief explained that the strategy for criminalization 

policies in crimes with a new dimension must pay attention 

to the problem's nature. If the essence of the problem is 

closer to the problems in economic law, then the use of fines 

or the like is preferred. Determination of criminal sanctions 

should be carried out through a rational approach. If it is 

based on this rational concept, the policy to determine 

criminal sanctions is inseparable from setting the objectives 

to be achieved by the overall criminal policy.[21]  
 

The problem of asset recovery on corruption is 

confronted with the reality of the convict's inability to pay 
the penalty for compensation, which is normatively allowed 

in the law. There are still hidden assets belonging to the 

convict that has not been confiscated by law enforcement. 

This reality is not in line with asset recovery, which is loyal 

to the principle of "giving the country what its right is." As a 

result, economic justice cannot be achieved because the 

convict chooses to undergo subsidiary punishment, and the 

State continues to suffer losses. Besides, there is a mismatch 

between the substitute money that must be paid, and the 

subsidiary penalties served.  

 

III. CONCLUSION 

 

Confiscation of assets to recover state losses in a 

criminal act of corruption requires proof of the value of state 

losses or the results obtained from criminal acts of 

corruption, either directly or indirectly. For this reason, 

confiscation can reach the object of confiscation inform 

value of benefits or gains from the criminal act of 

corruption, even including the increase in value due to 

appreciation. Confiscation of assets is a legal step required 

in the framework of criminal law's functionalization to 

restore justice. This step is significant because the criminal 
act of corruption is related to protecting public rights related 

to state assets. Therefore, this step is following the idea of 

justice to achieve the real goal of the law.  
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